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* nslinimaindnian / nasuannata i laiienen

“Construction Contractor shall provide Construction Temporary Facilities at the Site until

Provisional Performance Acceptance such as temporary offices and sanitary facilities for

Construction Contractor, Subcontractors and Vendors, workshops, warehouse, storage
yard, telecommunications, air conditioning, temporary roads, cables and piping, first
aid facilities, fire fighting facilities and other auxiliary facilities required for the efficient
and safe operation of the Construction Site as specified in Annex H and the
Construction Equipment needed by Construction Contractor. During said period of time,
Construction Contractor shall be responsible to provide all the supplies, utilities and
services in order to maintain and operate the Construction Temporary Facilities and the

Construction Equipment.”
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Sale Contract: Contract value Inclusive taxes / Exclusive taxes
Net contract value / tax on tax calculation
Tax point (ownership transfer)
Default interest (penalty or compensation)
VAT / Withholding tax / stamp duty
Construction (Project owner)  Depreciation (CAPEX): when ready to use
Deductible expenses: after completion
Construction (Contractor) Income recognition: Percentage of completion

Split of sale and service: Withholding tax / stamp

duty
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Employment Progressive tax rate / No VAT and SD

Freelance (individual) service WHT: Expat / Non-Thai tax resident???

VAT: PP.36 (Threshold 1.8 M??7?)
Stamp duty: Hire of work

Licensing and ancillary services  Withholding tax: Service fee and royalties

VAT: PP.36 / No VAT if the service is made and

used outside Thailand

No stamp duty: Licensing is not a hire of work

contract

Ancillary services (Installation, Deemed royalties

training, maintenance)
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Hierarchy of business contract
® Expression of interesting

°LOI & MOU

® Confidential agreement (CA) &

Non-disclosure agreement (NDA)

® Definitive agreement & business
contract

- -
—
—
- =

® Termination agreement &

Settlement agreement



. Hierarchy of business contract .

® Expression of interesting (EOI)

—Invitation to open discussion / Level of commitment
—Required information / Need lawyer to involve?
—Standard form is required

—Sample:

“We hereby submit our expression of interest for consultancy services

as explained in the Invitation for Expression of Interest for the afore

mentioned project. In support, we submit all the necessary

information and relevant documents (one original and one copy) for

our participation in the procedure for short listing of applicants as a

part of the selection process.” 46



. Hierarchy of business contract .
* LOI & MOU
—Interim agreement with main commercial terms of the
deal

—Contract or not contract: Depend on content
—Proof of intention / Mutual understanding

— Commercial terms: Integral part

— Sample:

“The following item is a Letter of Intent of the government of
Thailand, which describes the policies that Thailand intends to
implement in the context of its request for financial support
from the IMF. The document, which is the property of Thailand, is

being made available on the IMF website by agreement with the
member as a service to users of the IMF website.”

47



. Hierarchy of business contract .

« Confidential agreement & Non-disclosure
agreement

—Definition of confidential information / Period of
non-disclosure

—Receiving Party and Disclosing Party / Exception
of disclosure

—Sample:

“Both Parties interest to share certain information on
a confidential basis between the Parties in relation to
the performance of due diligence concerning to the
managing of hotel located in Sydney, Australia of xxxxx
(hereinafter, the “Project’)”

48



. Commercial terms & legal terms

« Commercial terms come first
—Checklist:
* Scope — Zone / Location / Territory
* Pricing — Fee basis / Currency
 Term — Contract period / Renewable
* Delivery - Logistics
 Payment — Net basis / Tax inclusive
* Legal terms come to serve
—Checklist:
 Parties / Validity / Rep & War / Default / Termination

49



Contract Drafting & Negotiating




. Contract drafting & negotiation

 Drafting skills
—Transaction background
—Language skill
—Communication skill
—Commercial knowledge
—Commercial interpretation

* Negotiating sKkills
—Hard / Soft negotiation
—Trade-off negotiation

51



. Contract drafting & negotiation

« Contract management sKkills
—Pre-signing: Scope / Fee / Signatory / Appendix /
Translation

—Post-signing: Storage (hard/soft file) / Monitoring
| Confidentiality & Disclosure

« Contract exit strategies
—Early termination
—Pre-termination
—Post-termination
—Litigation and court procedures

52



. Put the right man on the right job .

 (Contract) Starter
—Business development
* New deal or transaction
—Commercial team
« Commercial terms
* (Negotiating team) Leader
—Commercial team
« Applicable terms of business contract
—Legal team
* Apply to contract terms and legal validity

53



Construction Contract




Legal concerns: Nature of construction contract

"A building contract is an entire contract for the sale of goods and work and labor for a lump
sum price payable by installments as the goods are delivered and the work is done” Lord
Diplock in Modern Engineering v Gilbert-Ash [1972] and Lord Hope in Beaufort Developments
(N.I.) Ltd v Gilbert-Ash (N.I.) Ltd[1999]

Construction contract is a hire-of-work contract
Supply of goods & Provision of service
Skill and completion of work
Joint venture & Consortium

Financial concerns in construction project



Supply of goods

OSupply of goods

Provision of service

O Equipment & Machinery: Transfer of

ownership
O Raw materials: Ownership and defect

O Insurance: Interest owner, coverage and
llabilities

56



Supply of goods

OProvision of service

Provision of service

O Skill: Design, Engineering, Project

Management, Installation
O Know-how: System, Software

O Labor: Expertise, Technician

57



Supply of goods: Ownership

“Construction Contractor shall assume care, custody and control
of the Imported Equipment at its port of shipment when
ownership of the Imported Equipment is transferred to NPC
under the Supply Contract. Construction Contractor shall be
responsible for insurance of the Imported Equipment with effect
from when it assumes care, custody and control thereof.
Construction Contractor shall arrange on NPC's behalf customs
clearance of Imported Equipment and shall e responsible for
bonds, guarantees, warehousing and transportation therefor

from Thai port to the Site”
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Joint venture & Consortium

OJoint Venture

O Joint liabilities
O Joint profit and loss

O Joint management and

finance

O Joint revenue receiving

59



Joint venture & Consortium

OJoint Venture

O New corporate tax entity
O Tax ID Card
O Audited Financial Statements

O Corporate tax returns

O Tax exemption on profit sharing ONLY FOR JV

partners undertaking business in Thailand)

60



. Joint venture & Consortium

OConsortium

O Joint liabilities but no joint profit and loss
O Separate management and finance
O No new tax entity
OSupreme Court Case N0.10260-10273/2539 (1996)

O Joint venture is a corporate tax entity under the Revenue
Code

O Joint venture is not a legal entity and cannot be sued !!!

O How to deal with lawsuit against joint venture?

61



Scope of works:

OOffer and acceptance (Preliminary negotiation)

Key construction contract structure

O Invitation to bid

O Letter of intent (LOI), Express of Intention
(EQI)

OMemorandum of Understanding (MOU):
Commercial terms

62



Scope of works:

OConstruction contract and Subcontract

Key construction contract structure

O Design, Engineering, Procurement,

O Fabrication, Installation, Commissioning,

O Test-run, Training, Maintenance and Warranty
OSupply of goods vs. Provision of service

OSupply of personnel

63



. Fees element and payment:

Fees / Penalty / Guarantee

OFees structure

O Remuneration
O Direct cost: Labor
O Indirect cost

O Reimbursement

64



. Fees element and payment:

Fees / Penalty / Guarantee

OGuarantee arrangement
O Bank and corporate guarantee

O State guarantee: Offshore construction

OPenalty schemes

O Liquidate damage / Offset possibilities

65



Dispute and conflict:

Alternative Dispute Resolution

O"Dispute” — What does it mean?
O Definition of dispute
O Amicable way prior to dispute
ODispute period
O Mutual discussion

O Cure action
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Dispute and conflict:

Alternative Dispute Resolution
OAlternative Dispute Resolution (ADR)

O Arbitration
Rule: ICC, LIAC, SIAC, HIAC
Location: UK, Singapore, Hong Kong

Number of arbitrator: 1, 3

O O O O

Language: Translation cost
O Thai government no need arbitration

OCourt

O Thailand / Foreign court
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Key elements: Samples of contract clauses

Scope of works & Fee elements
IT & Software / System
Environment & Fossil clauses
Indemnification and confidentiality
Construction insurance
Training & Maintenance

Arbitration & Court



Scope of works

OScope: Key works
O Design
O Engineering

O Procurement: Purchase, Expedite, Inspect,
Transport, Import

Construction / Installation
Training / Maintenance

Subcontract

O O O O

Project management

69



Scope of works

NPC project
“Construction Contractor's obligations and

responsibilities under this Agreement shall be the
turn-key completion for NPC of an operation al
Olefins Plant which will be capable of producing
polymer-grade ethylene and polymer-grade propylene
as specified in Annex G.3, and of Central Ultilities
and Storage, all as further specified in this
Agreement and particularly in its Annexes G to K

inclusive,......

70



Scope of works

NPC project
..... Including design, engineering, Procurement and

supplies as to Thai Equibment, and construction,
erection, Pre-commissioning, Commissioning and Testing
as to Equipment, and all training, technical assistance
and provision of all other activities and services required

In connection therewith, however excluding the supply of

Imported EqQuipment, associated engineering and other

services provided under the Supply Contract, to achieve

all Guarantees relating to the Work and 11 Performance

Guarantees”

71



Scope of works

(11

Unocal project

Work™ shall mean the engineering, procurement,
fabrication, onshore precommissioning, loadout, seafastening,
transportation and installation of platforms and pipelines and
other work or services as specified in the Contract and any
specific “Work Order”.....”

“Company may request Contractor to perform certain
engineering, procurement, fabrication and installation of
offshore facilities or other related services in connection with
Company'’s operations. Such requests from Company shall be
in the form of written Work Orders, a specimen of which is
included in Section 5.
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. Scope of works

Unocal project

The Work Order shall specifically refer to this Contract and
shall describe the scope of work to be performed, the work
schedule, cost estimates and any other necessary details. If
Contractor agrees to perform the specified services,
Contractor shall indicate its acceptance by returning a signed
copy of the Work Order to the Company”

® Supreme Court Case No0.8691/2553 (2010): Condition

subsequent in the Purchase Order is to terminate the contract

when MEA rejects the type of fiber optic using in the project

73



Fee elements

OFee: Key elements
O Net fee basis
O VAT
O Withholding tax
O Stamp duty
O Retention

O Reimbursement

O Subcontract s



Indemnification

ODefault

Confidentiality

O Negligence and gross negligence

O Force majeure
OLiquidate damage: Penalty in hands of court
O Confidentiality

O Pricing

O Source of information: Know-how, design,
technology
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OCoverage

Construction insurance

O All risks: Transport, property, equipment,

inventory, construction

O Personnel: Professional, health, 3™ party
llabilities

O Environment: 7?77
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Construction insurance

OClaim

O Process

O Timeframe
O Evidence

O Survey report

O Insurance broker

77



. Training & Maintenance

NPC project
“Construction Contractor shall provide for training in

Thailand, or such other places as may be designated by
Licensor or licensors, of NPC's operating, maintenance

and laboratory personnel, in accordance with Annex H”

“Construction Contractor shall supply at NPC's option all
necessary operation and maintenance assistance for a
period of two years after the Provisional Performance

Acceptance of the Facilities under the terms defined
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. Training & Maintenance

NPC project
Annex C. Such personnel shall have experience of at

least six Months in their respective functions with the
execution of the Work under this Agreement, unless

otherwise agreed between NPC and Construction

Contractor”

OPoints of concern

O Location of training / Reimbursable expenses

O Trainer and trainee / Period of training
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Variation and change orders

OExtra work not included in the work for which

the contract sum (BOQ) is payable

OProduction of agreement is required in writing

to prove the work done

OWritten orders and recovery without written

orders

AUANT IgNDUNNE’



Variation and change orders

OA promise express or implied to pay for the work
ONo knowledge of increased expenses
OAbsence of consideration
OWork exceeding contract limit

OAny agent who ordered the work was authorized to do so

OAnNy condition precedent to payment imposed by the

contract has been fulfilled

AUANT IgNDUNNE’



. Local tax perspectives:
WHT / VAT / Stamp duty

Tax Liabilities | Hire of works Sale of goods

Withholding tax 3% No

(unless Land = 1% IP = 3%)

VAT 7% 7% (unless Land)

SBT No No (unless Land = 3.3%)

Stamp duty 0.1% No (unless Land)

82




Trademark License

Agreement



IP Ancillary Services

Training ), | Development )

Maintenance - Customization
Hot-line / Helpdesk ¢ Localization
\« ( Royalty & License )
Marketmg " Installation |

| Upgrade ) '--(Commissioning)
Gurchasing)-“":
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. IP & Non-IP

Intellectual Property

Non-IP

Copyright (Software / License)

Distribution Channel

Trademark (Brand)

Customer Database

Patent (Invention / Product

Design / Processing)

Training

Know-how / Formula

Trade Secret

85



. IP Acquisition & Disposal .

® est Brand: Sermsuk & TBI

® Offshore Trademark Transaction
® Bireley’s: Ichitan Group
® Trademark / Formula / Distribution Channel

® Chokchai Milk: Malee

® Sriracha Chilli Sauce: Golden Mountain

86



. IP Acquisition & Disposal

* EPG (Eastern Polymer Group)
* Customer Database
* Berli Jucker (BJC)
* Distribution Channel
* Customer Database
* PCS (Cleaning Service)
* Customer Database



. IP Valuation .

® Cost Approach

® Brand building / Brand expansion
® Revenue Approach

® Timing / Discount Cash Flow

® Market Approach
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R&D / Branding Co
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* adsuiselagiiann Intellectual Property A28

Franchise / License

* AagNANNAILULNANg Regional / Global Brand
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R&D / Branding Co

Intellectual Property

Evaluation to know
real value of IP and
business (goodwill)
for JV or exit

Registration to
protect the IP owner Licensing /

and itis evidence to | pranchising the rights
constitute legal rights | p (Royalties /

(Trade secret / License fee /

.Confiden.tial Franchise fee /
information) Procurement fee)

90



Scope of License agreement

®*Key commercial terms and conditions
—Scope of license: IP rights / Commercial rights
—Software / System
—Installation / Commissioning / Test-run
—Training / Translation
—Maintenance / Development / Upgrade

—Personnel
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License agreement

® Sample clauses of contract on major issues

“LICENSE AND SUBLICENSE. Subject to the terms and conditions of this

92

Agreement, CBMX hereby grants to RDG a royalty-bearing world-wide and

non-exclusive (subject to Section 2.1.1 regarding Desk Top Synthesizers)

license to use the Technology only within the Field only for the purposes of (i)

developing Content for Catalogue Arrays and Catalogue Cassettes and (ii)

marketing, distributing, selling and having sold Licensed Products, in the

Territory to End Users, together with a non-exclusive right to sublicense RDG

Affiliates (for as long as they remain RDG Affiliates and provided that RDG

remains responsible for all of its obligations and those of its Affiliates under

this Agreement);




License agreement

93

Sample clauses of contract on major issues
“Payments (Software license)

3.1 License Fee In consideration of the grant of exclusive

license for the Licensed Program in Territory, Licensee

agrees to pay Licensor a fee of two (2) million United

States Dollars, the sum of which shall be paid as follows;



License agreement

94

Sample clauses of contract on major issues

“3.2 Royalties In addition to the License Fees specified in

Section 3.1, Licensee shall pay Licensor royalties

specified in Exhibit B.

3.3 Minimum Guarantee Licensee agrees to pay the

following Minimum Guarantee amount regardless to the

sales of the Licensed Program within the Territory to

Licensor which is non-refundable and non-recoupable.”




Post - License Agreement

® Non-Competition
—Duration
—Territory

®* Non-Solicitation
—Customers

—Suppliers

Employees
® Non-Disclosure

—Confidential Information

95




Engineering Service Agreement

96

Case No. 665/2537 (Nestle)

Engineering and advisory services on production of goods with
separation of contracts (Engineering / Trademark License)

including:

(1) confidentiality condition (non-disclosure)

(2) all documents shall be returned to the service provider at the

termination of contract

(3) Not allow to copy

(4) Termination linkage (Engineering and License)




Engineering Service Agreement

97

Case No. 2642/2538 (Carnation)

Engineering advisory contract and Trademark

license contract with separate contractual parties
BUT:

(1) Offshore parties - same address

(2) Both contracts — same contract period

(3) Termination linkage of both contracts




Differences between

Royalties & Non-royalties

Royalty

Not Royalty

Licensing (not require a result of

work)

No license (hire of work contract)

Limitation to use certain information

(Possessive right)

No limitation to use information (No

possessive right)

Technical assistance may/may not

trigger a royalty

General consulting service / Basic
engineering service / Project
management service

Design service without transfer of

ownership

Design service with transfer of

ownership

Separation of software triggers a

royalty

Embedded software is an integral

part of hardware




. Key issues/documents .
under tax investigation

® Royalties vs. Non-royalties: Business contracts

® Royalties

® Intellectual properties: Trade Secret / Know-how /

Franchise

® Information: Commercial (Customer Database) /

Industrial / Scientific

® License: Copyright / Software (Shrink-wrapped) /
Trademark / Patent

® Lease of equipment: Ship / Helicopter / Truck / Crane -



Tax Learning
On

Property Investment




. LANLASINISUSSEN .

1. Pre: Property Management: Due

Diligence

2. Property Management — Buy & Sale /

Lease / Manage
3. Post: Property Management: Exit

4. MENAUVLATAILUFNASI



N15659988L “NINERAW’

Property Due Diligence
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. aulunnuwaraslgnasisadnals .

* Na®51981A15 (Cash Flow Management)

* UINDRUSUIAT _ ‘Nanads1eanng

- A25LATANNUEUIANT Easnsanananiiie 2 49

c 429 1 AnEAANLLERUT "s2uNNaase _ AU
fias (Grace Period) \Waam “Gunuaaniie’
(Capital Expenditure) = CAPEX

c 4199 2 Aananilg AUl “UAINaAEINET” AU
NN (Operating Expenditure) = OPEX
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