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. Outline ‘

OJV Concept: Key Success Factor

OPre-JVA: Legal Paper & Non-Legal Paper
OJV Entity: Legal & Non-Legal Entity
OJV Shareholding Structure & Management
OJV Agreement: Key Contract Term
OJV Agreement: Default & Deadlock

OJV Agreement: Dispute Resolution



Joint Venture

Concept

Key Success Factor




Joint Venture: Key Success Factor

OThe principles of joint ventures

OBusiness partnership
OCapital partnership
OFinancial partnership
OManagement partnership
OEXxpertise partnership

OPersonnel partnership




. JV Model .

4 ) —
Existing Co
Iy Equity
Optional
= | New Co —
Corporate
Structure Debt
Holding Co |

o J




. JV Valuation | .

® Revenue Approach

® Future performance & Cash present value
® Discount Cash-flow

® Cost Approach
® Past performance

® Cost: Brand building / expansion / maintenance

® Market Approach

® Comparable benchmark



. JV Valuation: Key Factors ‘ .

®* EBITDA (Earning Before Interest / Tax / Depreciation /

Amortization)

® Current & Future performance

® Consider from Profit & Loss Account
* NBV (Net Book Value)

® Past performance

® Cost of asset (not mark to market)

® Consider from Balance Sheet



. JV Financing .

Source & Cost of Fund

Cash & Property : Share Swap

'Equity Financing

\ o

ebt Financing\

Debt & Equity Balance Refin\'ancing Opportunity



Pre-Joint Venture Agreement

Legal Paper
Non-Legal Paper




Joint Venture: KYC & CDD 10

OAMANINHNANRYNT 1705/2553
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Joint Venture: KYC & CDD 1
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Joint Venture: KYC & CDD 12
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Joint Venture: Pre-Contractual Considerations
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Initial joint venture documentation

OEOI (Expression of Interesting)
ONon-disclosure agreement (NDA)
OConfidential Agreement (CA)

OMOU/LOI (with Commercial Term / Term
Sheet)
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Expression of interesting (EOI)

Olnvitation to open discussion
OLevel of commitment
ORequired information
ONeed lawyer to involve?
OStandard form is required

OSample:

“We hereby submit our expression of interest for consultancy services as

explained in the Invitation for Expression of Interest for the afore mentioned

project. In support, we submit all the necessary information and relevant

documents (one original and one copy) for our participation in the procedure

for short listing of applicants as a part of the selection process.”
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LOI & MOU

Olnterim agreement with main commercial terms of the deal
OContract or not contract: Depend on content

OProof of intention / Mutual understanding

OCommercial terms: Integral part

“The following item is a Letter of Intent of the government of Thailand,

which describes the policies that Thailand intends to implement in the

context of its request for financial support from the IMF. The

document, which is the property of Thailand, is being made available
on the IMF website by agreement with the member as a service to

users of the IMF website.”




Confidential agreement & Non-disclosure agreement

16

® Definition of confidential information
® Period of non-disclosure
® Receiving Party and Disclosing Party
® Exception of disclosure

—Sample:

“Both Parties interest to share certain information on a confidential

basis between the Parties in relation to the performance of due

diligence concerning to the managing of hotel located in Sydney,

Australia of xxxxx (hereinafter, the “Project”)”




17

Confidential agreement & Non-disclosure agreement

Trade secret and employment

(Case No. 10217/2553)

O What is ‘Trade Secret’ ? — Commercial benefits

(Name and address of customers)

O How to become ‘Trade Secret’ ? Identify / Controller

/ Accessing process

O Non-disclosure terms under the employment

contract: Sufficient?



18

Joint Venture Agreement

® Sample clauses of contract on major issues

‘“WHEREAS, the Shareholders desire to enter into a strategic partnership
through the formation of a joint venture corporation in Japan upon the

terms and conditions set forth below for the purposes of marketing,

distributing, licensing, selling and supporting PMSI's and its subsidiaries’

computational chemistry software products in the Territory and

establishing a strong strategic business in the Territory which has direct

relationships with customers and a strong technology base.

WHEREAS, the Shareholders desire to acquire the stock of such

corporation, and the Shareholders desire to provide for the consistent and

uniform management of such corporation.”




Joint Venture: Pre-Contractual Considerations
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Financial and managerial structure of joint ventures

OEquity & Debt Financing

ONon-cash investment (sale and lease back)
OCash in-kind (Tangible & Intangible properties)
Olntra-JV loan

Olntra-dV guarantee

OBack-to-back transaction

OCollateral and financial supports
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Joint Venture: Pre-Contractual Considerations
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Cycle of Due Diligence of JV Contracts

s
5 L

Authorization . Validity
Signing

TUANT VFVITUNNE
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Due Diligence to Reduce Risks of Joint Venture

ORegulatory issues to consider
OManaging the due diligence process

OEffective due diligence methods to

mitigate risks

OLong-term risk management planning for

joint ventures

22
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Joint Venture Entity

Legal Entity
Non-Legal Entity




Joint Venture: Legal & Tax Entity
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ODifferent types of joint venture structures

OUn-incorporated Joint Venture (UJV)

ONo new corporate legal entity (unregistered

partnership)
ONew corporate tax entity
Olncorporated Joint Venture (1JV)
ONew corporate legal entity

ONew corporate tax entity
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Joint Venture: Legal & Tax Entity

ORMANINENTNT 10260-10273/2539 (ARUTIY)
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Joint Venture: Legal & Tax Entity

Oﬁ'ﬁ\lwmmmafg’jmﬁ 7200/2555 (CEC — Samsung
Joint Venture)
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Joint Venture: Legal & Tax Entity

Oﬁ'\ﬁw\nmmaﬁmﬁ 7200/2555 (CEC — Samsung Joint

Venture)
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Joint Venture: Legal & Tax Entity
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OPrimary legal forms of joint ventures
OPrivate company
OPublic company
OConsortium (Not joint venture)
OJoint Operation (Not joint venture)

OMain contractor / Sub contractor




Joint venture & Consortium

OJoint Venture

O Joint liabilities
O Joint profit and loss

O Joint management and

finance

O Joint revenue receiving

31



Joint venture & Consortium

OJoint Venture

O New corporate tax entity
O Tax ID Card
O Audited Financial Statements

O Corporate tax returns

O Tax exemption on profit sharing ONLY FOR JV

partners undertaking business in Thailand)

32



OConsortium

Joint venture & Consortium

O Joint liabilities but no joint profit and loss
O Separate management and finance

O No new tax entity

33
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Joint venture & Consortium
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Joint venture & Consortium
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Joint Venture
Shareholding Structure
Corporate Restructure

JV Management




Negotiating joint venture and managing interests

Taking account of cultural considerations in negotiation

37

OCommercial terms on joint venture
OFinancial arrangement

OShareholding structure

OBoard of directors and management team
ODistribution channel / Customer database

Olntangible property contribution
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Negotiating joint venture and managing interests

Leading negotiating strategies and techniques: Utilizing

creative problem solving

OOffshore JV partner

Olnsufficient fund

OChange of shareholding structure
ODeadlock / Termination (with penalty)
OGoverning law / Court jurisdiction

OAlternative dispute resolution




Negotiating joint venture and managing interests

39

Joint venture documentation

OJoint Venture Agreement (JVA)

OShare Purchase Agreement

OShare Transfer Instrument
OManagement Service Agreement (MSA)
OBrand/Trademark Licensing Agreement

OPurchase Order / Work Order




Negotiating joint venture and managing interests

40

Division of the profits of each party

OProfit sharing / Dividend
OExpense before tax
Olnterest / Royalties / License fee
OManagement fee / Consulting fee
OMarketing fee

OTechnical assistance fee
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Tax Structure for Joint Venture

OTax structure issues

OTax risk in operations

OTax implications of the choice of Joint venture
OStrategies for minimizing foreign income taxes

OPlanning for profit distribution and repatriation



Holding structure

Debt push down
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No Thin Capitalization Rule in Thailand
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Offshore structure

Entry = Exit

Holding Co: Tier1 |
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. Offshore corporate planning
for tax benefits

ODouble tax agreement network
OBest treaties network: Singapore / Australia

OOffshore jurisdiction: Singapore, Labuan, Hong Kong,

Mauritius, Cyprus, Seychelles, Ireland
ONo tax on offshore source income
ONo dividend tax

ONo capital gain tax

OLow corporate and personal tax

44



Post-Joint Venture
Shareholding Structure
Board of Director
Management Team
Creditor & Banks

Commercial Contract




. JV: Step-by-step .

OShareholding Structure (Entry = EXxit)

oHolding Co

O Onshore
O Offshore

olarget Co

O New Co

OExisting Co “6



. JV: Step-by-step

OBoard of Director

oProfessional Director
oCounseling Director
olndependent Director
oExecutive Director

oNon-Executive Director

47



. JV: Step-by-step .

OManagement Team (Lay-off & Double position)

OCEO: Chief Executive Officer

OCOO: Chief Operating Officer

OCFO: Chief Finance Officer / Financial Controller
OAccounting Director / Manager

OProcurement Director / Manager

OFactory Manager

48



. JV: Step-by-step .

OCreditor & Banks

oPrepayment
oRefinance

olnterest rate adjustment
oCredit facilities
oCollateral

oCredit terms

49



. JV: Step-by-step .

OCommercial Contract

oRepresentation & Warranty
oEvent of default

oEarly termination

oPenalty

oContract amendment

50
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Negotiating joint venture and managing interests
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Negotiating joint venture and managing interests

FAWINENANRTNTT 3250/2545 (Nissan JV)
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Negotiating joint venture and managing interests
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Negotiating joint venture and managing interests
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Negotiating joint venture and managing interests
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Negotiating joint venture and managing interests
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Negotiating joint venture and managing interests
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Negotiating joint venture and managing interests
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Negotiating joint venture and managing interests

FRWINEANARTINT 5633-5638/2548
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Negotiating joint venture and managing interests
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Negotiating joint venture and managing interests
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Negotiating joint venture and managing interests

ﬁﬁ\lwmmmaz]'mﬁ 10452 - 10453/2551 (Language

School Franchise)
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Joint Venture Agreement

Key Contract Term




License

Secondment

Management Ancillary Agreement

Consulting

Marketing

Related Transaction

Transfer Pricing Related Parties

Contract &
Documentation

Monthly / Quarterly

Accounting System

Accounting Team Accounting

Auditing & Report

Tax Compliance

Business / Product / Service

Jenitary & Zoning Non-Competition

Duration of
Non-competition

Termination Cause

Termination Term & Termination

Consequences

Buyout / Liquidation

Incorporation Cost

Government Fee Cost

Professional Fee

Country of JV Partners

Country of JV Co Governing Law

Neutral Country

Conciliation

Dispute Resolution

Arbitration

Court

JV Commercial Term

Finance/Funding

Business License

JV: Condition Precedent
Government Permit

Scope & Direction

Business Referral

Business
Role of JV Partner

Territory & Exclusivity

Decision
Board of Director
Meeting & Votes

Management Chairman
Deadlock Machenism
\ Key Management

Intellectual Property

Share Rights

Restriction of
Share Transfer

Shareholding Additional Parties

Cash Sufficiency

Dividend Policy Aggressive &
Conservative Policy

Initial Funding

Put & Call Options
Drag Along & Tag Along

ESOP & EJIP

Future Funding

Shareholder's loan

Finance D:E Ratio

Equity & Debt
Instrument

JV & Parental Guarantee
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JV Agreement: Preamble Part
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JV Agreement: Contractual Language
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JV: Contracts

Contract

Key Terms

MOU / LOI

*Initial Commercial Term
*JV Model

Indicative price
*Exclusivity
*Non-Disclosure

*Due Diligence

Legal & Non-Legal Binding 67




. JV: Contracts .

Contract Key Terms

Sale & | +Closing date / Effective date

Purchase
«Condition precedent / Representation & Warranty
Agreement

(SPA) | <Term of payment / Installments / Selling price
(Net basis ?) / Escrow Account / Milestone of

payment

*Non-competition / Non-solicitation / Non-

disclosure

*Governing Law / Dispute Resolution 68




. Share purchase transactions

1. Individual / Corporate Shareholders

2. Deal with pricing

3. Validity of share transfer: Share Transfer Instrument
4. 2 step of acquisition: Local / Offshore

5. Bank transaction / Bridging loan

6. Offshore deal closing

7. Share Purchase Agreement (SPA)

8. Management (Consulting) Service Agreement (MSA),



. JV: Contracts .

Contract Key Terms

Joint Venture | +BOD Nomination / Authorization / Key
Agreement | Management

(JVA)
Reserve Matters

*Repurchase Price / Pricing basis (NBV /
EBITDA)

Put & Call Options / Drag-Along & Tag-Along

*Deadlock Management / Exit Strategy
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. JVA: Key Technical Terms .

Drag-Along Rights: the right of a security holder

to force another security holder to sell his or
her stock (usually in connection with a sale of
the company), provided that the person being
dragged receives the same price, terms, and

conditions for the security being sold as the

person exercising the drag along rights.
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. JVA: Key Technical Terms .

Drag along rights facilitate the ability to sell 100

percent of a company's securities to a buyer,
thereby eliminating any minority investors.

Many buyers are only willing to buy a company

that the buyer can completely own. Drag along

rights are eliminated in connection with an IPO.
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. JVA: Key Technical Terms .

Tag-Along Right: the right of a minority

iInvestor to receive the same benefits as a
majority investor. Usually applies to a sale
of securities by investors. Also known as

'‘Co-sale Right’ or Tender Offer in the

stock market
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(Excluslve ! Inclusive Tax} 5.(1. Contract Name)-ni-:‘:z: """"
Credit Term -

8. Term of Payment

Invoice Period - Thai / Foreign
Confidential Information . Corporate / Individual
9. Confidentiality 2. Contractual Parties -
Non-Disclosure Period Authorised Directors
Office Address
{ 10.Rep & War .. :
o %3 . Heading Date
K i iew: 3. Contract Dates Effective Date
((Checklist Contract Review: 247117 ). v

(1. Event of Default ) S

«+{ Background

G cam)"""a,, A G Preamble / RecitaD"”if..:.

Early , 12. Termination ) :

Termination | :
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Law of Parties - (Avold Generic Term)
13. Governing Law E
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Conciliation 14. Dispute Resolution

Arbitration



Joint Venture Agreement

Default & Deadlock




- Joint venture contract .

® Sample clauses of contract on major issues

“Deadlock (BMW in Shenyang)

8.1 If for whatever reason the Board is unable to arrive at a decision on

any matter, where the lack of the decision would materially and adversely

affect the business operation of the JV Company and would cause serious

harm to either of the Parties’ material interests under this Contract, then,

within thirty (30) days after the matter is first raised at a meeting of the
Board, either Party shall be entitled to serve a notice (a “Conciliation
Notice”) on the other Party requiring the Parties to attempt to promptly

resolve the matter.
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- Joint venture contract .

® Sample clauses of contract on major issues

“Deadlock (BMW in Shenyang)

8.2 The Party who issues a Conciliation Notice shall describe in

the Conciliation Notice the matter to be discussed, its position in

respect of that matter, and its evidence and arguments in support

of its position. The other Party shall within thirty (30) days of the

service on it of a Conciliation Notice give a written response to the
Party who issued the Conciliation Notice of its position and

evidence and arguments in support thereof.”
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- Joint venture contract .

® Sample clauses of contract on major issues

“Deadlock (BMW in Shenyang) (cont.)

8.3 Upon receipt of the written response representatives of each
of the Parties shall meet with each other in person and discuss
their respective positions in respect of the matter described in
the Conciliation Notice. Within thirty (30) days from the receipt of
the written response a meeting of the Board shall be scheduled

in which the Board shall finally decide on the matter described in

the Conciliation Notice.
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- Joint venture contract .

® Sample clauses of contract on major issues

“Deadlock (BMW in Shenyang) (cont.)

If, for whatever reason, the Board in its meeting is unable to
arrive at a decision on this matter to the mutual satisfaction of

each of the Parties, an event of deadlock shall be deemed to

exist and either Party shall be entitled to terminate this Contract

under Article 23.1.1(xiii). Each Party may refer the matter
constituting the deadlock, or the termination by a Party based on
the deadlock, to arbitration in accordance with the provisions of

Article 29.” 29
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Joint Venture: Default & Deadlock
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Joint Venture: Default & Deadlock 81
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Deadlock & Termination 82

FAWINEIANRTNTT 8691/2553 (Condition Subsequent)
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Deadlock & Termination
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Joint Venture Agreement

Dispute Resolution




Dispute and conflict:

Alternative Dispute Resolution

O"Dispute” — What does it mean?
O Definition of dispute
O Amicable way prior to dispute
ODispute period
O Mutual discussion

O Cure action
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Cure Action & Cure Period 86
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Cure Action & Cure Period 87
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Dispute and conflict:

Alternative Dispute Resolution
OAlternative Dispute Resolution (ADR)

O Arbitration
Rule: ICC, LIAC, SIAC, HIAC
Location: UK, Singapore, Hong Kong

Number of arbitrator: 1, 3

O O O O

Language: Translation cost
O Thai government no need arbitration
OCourt

O Thailand / Foreign court
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. Arbitration & Court

GULF project
“If the Dispute cannot be settled within twenty-one (21) Days

by mutual discussions as contemplated by Section 25.1, either
Contractor or Owner may submit the Dispute to arbitration in
accordance with this Section 25.2. The arbitration shall be
conducted in accordance with the Rules (the “LCIA Rules”) of
the London Court of International Arbitration (the “LCIA”) in
effect at the time of the arbitration, except as they may be

modified herein or by mutual agreement of the Parties.
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Arbitration & Court

GULF project
The seat of the arbitration shall be as the Parties shall

agree and if the Parties cannot agree, London, England.

The arbitration shall be conducted in the English language.
OPoints of concern

O Rules / Location

O Number of arbitrators

O Language
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Joint Venture: Dispute Resolution o1
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